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The WRNewswire is created exclusively for AALU Members by insurance experts 
led by Steve Leimberg, Lawrence Brody, Linas Sudzius and AALU Staff. The 
WRNewswire provides timely reports and commentary on tax and legal 
developments important to AALU members, clients and advisors, delivered to your 
inbox as they happen. 
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Topic:  Other Areas of Interest to Insurance Professionals in Which the 
Internal Revenue Service Will Not Issue Letter Rulings 

CITE: Revenue Procedure 2014-3, Internal Revenue Bulletin 2014-1 111 (January 
2, 2014) 

SUMMARY: This is the second WRNewswire to describe areas in which the IRS 
will not issue letter rulings; see WRN: 14.1.10 for the context in which this revenue 
procedure exists and a description of the life insurance areas in which the Internal 
Revenue Service will not issue letter rulings.  This WRNewswire reviews two other 
areas of interest to insurance professionals in which the IRS will similarly not issue 
letter rulings:  non-qualified deferred compensation arrangements and general 
estate planning arrangements. 

The following are the deferred compensation-related areas listed in the no-ruling 
section of Revenue Procedure 2014-3: 

1. The tax consequences of a non-qualified unfunded deferred compensation
arrangement with respect to an eligible controlling shareholder-employee.

2. The tax consequences of non-qualified unfunded deferred compensation
arrangements which fail to meet the requirements of both Revenue



Procedures 92-65 and 71-19 – both of which detail the circumstances under 
which the IRS will issue rulings in this area. 

The following are the general estate planning areas listed in the no-ruling section 
of Revenue Procedure 2014-3: 
 
1. Whether a charitable contribution deduction for estate tax purposes under 

Code Section 2055 will be allowed for the transfer of an interest in a limited 
partnership or a limited liability company taxed as a partnership to a charity. 
 

2. Similarly, whether a charitable contribution deduction for gift tax purposes 
under Section 2522 will be allowed for such a transfer.   
 

3. Whether a trust which is exempt from the generation-skipping transfer tax 
will retain its GST exempt status when there is either a modification of the 
trust, a change in the administration of the trust, or a distribution from the 
trust in a factual scenario similar to that described in examples in the Section 
26.2601 Regulations. 

 
In addition, there are several non-qualified deferred compensation and general 
estate planning areas described in Revenue Procedure 2014-3 in which private 
letter rulings will “not ordinarily” be issued. 
 
The deferred compensation areas are as follows: 
 
1. The tax consequences of a non-qualified deferred compensation arrangement 

using a grantor trust, where the trust fails to meet the requirements of 
Revenue Procedure 92-64.   
 

2. The tax consequences of the use of a trust relating to a non-qualified 
unfunded deferred compensation arrangement, other than the model trust 
described in Revenue Procedure 92-64. 
 

The estate planning areas in which private letter rulings will ordinarily not be 
issued under the Revenue Procedure include: 
 
1. Whether a charitable remainder trust that provides for annuity or unitrust 

payments for one or two measuring lives or for a term of years satisfies the 
requirements of Code Section 664. 
 



2. Whether a trust that calculates the unitrust amount under Code Section 
664(d)(3) qualifies as a charitable remainder trust when a grantor, trustee, or 
related or subordinated person can control the timing of the trust’s receipt of 
trust income from a partnership or deferred annuity contract. 
 

3. Whether a beneficiary will be treated for income tax purposes as the owner 
of any portion of a trust over which he or she has the power to withdraw the 
trust property, if the trust purchased the property from that person with a 
note and the value of the assets with which the trust was funded by the 
grantor is nominal compared to the value of the property purchased.   
 
This is the first of a number of areas listed in the Revenue Procedure dealing 
with so-called beneficiary defective income (or inheritance) trusts 
(commonly known as BDITs); this is a relatively new area in which the IRS 
will not rule, even though it had, in the past, issued 50 or so identical private 
letter rulings on BDITs.  The others are as follows: 
 
a) Whether the assets of a BDIT are includible in a beneficiary’s gross 

estate under Sections 2035 through 2038 and Section 2042.   
 
b) Whether the sale of property (including insurance policies) to a BDIT 

by a trust beneficiary will be treated as a gift. 
 
c) Whether the sale of property (including insurance policies) to a BDIT 

by a trust beneficiary is subject to Code Section 2702. 
 

4. Whether annuity interests or qualified annuity interests under Code Section 
2702 if the amount of the annuity payable annually more than 50% of the 
initial net fair market value of the property transferred to the trust or if the 
value of the remainder interest is less than 10% of the initial net fair market 
value of the property transferred to the trust. 

There are several estate planning areas listed in this section of the Revenue 
Procedure that deal with so-called “super trusts,” described in the prior 
WRNewswire.  Those areas are: 

1. Whether the transfer of property into such a trust will be a gift of a present 
interest; and 
 



2. If the beneficiaries of such a trust permit a power of withdrawal to lapse, 
whether Code Section 2514(e) will apply to each beneficiary with regard to 
the power. 

Finally, there are several estate planning areas listed in Section 5 of the Revenue 
Procedure which are “under study” and in which private letter rulings will not be 
issued until the Service resolves the issue through publication of a ruling, 
procedure, regulations, “or otherwise.”  Both of the following areas – decanting 
and private trust companies – have become popular estate planning techniques 
recently, which is likely the impetuous for adding them to the areas the IRS has 
understudied.   

Several of those areas deal with so-called “decanting” – the distribution of property 
by a trustee from one irrevocable trust to another.  Those areas are: 

a) Whether the distribution of property in a decanting which results in a 
change of beneficial interests is a distribution for which a trust income 
tax deduction would be allowable under Code Section 661 or would 
be includible in the gross income of any person under Code Section 
662. 

 
b) Whether the distribution of property in a decanting resulting in a 

change of beneficial interests is a gift. 
 
c) Whether the distribution of property in a decanting from a GST 

exempt trust resulting in a change of beneficial interests results in the 
loss of the GST exempt status of the trust or constitutes a taxable 
termination or taxable distribution.   

Finally, there are a number of areas listed in this section of the Revenue Procedure 
dealing with so-called “private trust companies” – those owned partially or entirely 
by members of the grantor’s family.  Those areas include: 

1. Whether a trust will be includible in a grantor’s estate under Sections 2036 
or 2038 when the trustee of the trust is a private trust company. 
 

2. Whether the corpus of a trust will be included in a powerholder’s estate 
under Section 2041 when the trustee of the trust is a private trust company.   

 
RELEVANCE:  As with the prior WRNewswire, knowing which areas the IRS 
currently will not rule, ordinarily will not rule, or which are under study by the IRS 



and the IRS will not rule until that study is completed, can be helpful in 
determining a client’s or an advisor’s risk tolerance for a particular transaction.   
 
WRNewswire # 14.01.21 was written by Lawrence Brody of Bryan Cave LLP. 
 

 
DISCLAIMER  
 
In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  
In the event that this Washington Report is also considered to be a “marketed 
opinion” within the meaning of the IRS guidance, then, as required by the 
IRS, please be further advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.  
_________________________________________________________________ 
 
The AALU WRNewswire and WRMarketplace are published by the Association for 
Advanced Life Underwriting® as part of the Essential Wisdom Series, the trusted 
source of actionable technical and marketplace knowledge for AALU members—
the nation’s most advanced life insurance professionals.  

 
 

 


